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ST. JOHN'S LAW REVIEW
wherein lies the tortious nature,7 and sometimes it is in the manner
in which the breach is accomplished.8 The action for breach of
warranty itself formerly sounded purely in tort.9 Later warranty
came to be treated as contractual in nature, although the history of
the change is not clear.10 Therefore, if the damages which the hus-
band was seeking to recover arose from his consumption of the food,
lack of privity of contract would have prevented his recovery." But
since the damages are loss of consortium, sounding in tort, and for
which the husband has a cause of action,' 2 he is not barred from
recovery for any lack of privity of contract.
J. R. O'D.
NEGLIGENCE-IMPUTABLE AND CONTRIBUTORY.-In an action
brought to recover for wrongful death of her husband and for per-
sonal injuries to herself, due to the negligence of the defendants,
the negligence of the defendants in operating the railroad train and
the contributory negligence of the plaintiff's intestate in operating
his automobile being conceded, held, no recovery for death of hus-
band; but judgment for wife because negligence of driver is not
imputable to passenger in same vehicle. Miller v. Union Pacific
R. R. Co., - U. S. -, 54 Sup. Ct. 172 (1934).
A driver of an automobile is guilty of contributory negligence
where he is familiar with the crossing and the train was in plain
view at the time of the accident.' The doctrine that the negligence
of the driver of a vehicle is imputed to a passenger, however, was
never accepted in this state, and, after full consideration, distinctly
repudiated.2 Whether a person in a conveyance but having no con-
1Supra note 2.
8 Rich v. New York Central & Hudson River Railroad Co., 87 N. Y. 382
(1882).
9 1 WILLISTON, SALES (2d ed. 1924) §195, p. 373.
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'Boardwell v. Collie, 45 N. Y. 494 (1871); Chysky v. Drake Bros. Co.,
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RECENT DECISIONS
trol over its movement may be denied recovery for injuries on the
ground of contributory negligence depends on his own failure to use
proper care and not upon that of the driver.3 Nevertheless, a pas-
senger is required to exercise a proper degree of care for his own
safety, and any negligence on his part that contributes to his injury
is fatal to his right to recover.4 He is obliged to exercise such care
as a reasonably prudent person would, when riding with another
under similar circumstances.5 This is true even though the driver
himself was not negligent. 6 Recovery is denied to the occupant in
such cases because of his own negligence, and not by virtue of the
doctrine of imputed negligence.7 While an occupant of a vehicle is
not required to exercise the same watchfulness as the driver, 8 it is
his duty to exercise ordinary care to observe and appreciate danger.9
But he need not warn the driver of what the latter already knows
and appreciates,' ° or point out dangers which would be apparent to
any reasonably careful driver."' While there is some authority to
the contrary,'12 it is well settled in most jurisdictions that the negli-
gence of the husband cannot be imputed to the wife to prevent recov-
ery by her for injuries she received as his passenger. 13 The negli-
gence of the driver of an automobile colliding with a street car 14 or
struck by a train at a crossing 5 cannot be imputed to an occupant
of the vehicle at the time of the accident.
16
J. I.G.
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